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Wetlands Act And Land Office Act� Use or Encroachment Upon State-
owned Wetlands of Eastern Shore� Public Right to Fish, Fowl or Hunt.

May 25, 1978

The Honorable James E. Douglas, Jr.
Commissioner, Marine Resources Commission

You ask whether § 41.1-4 of the Code of Virginia (1950), as amended, which is a provision of the
Land Office Act, would prevent the Virginia Marine Resources Commission from permitting
any use or encroachment upon the State-owned wetlands of the Eastern Shore.

Section 41.1-4 requires that the ungranted marsh or meadowlands of the Eastern Shore remain
in public ownership and that they remain accessible to the public for fishing, fowling or hunt-
ing.1 The Wetlands Act is directed primarily at the use and development of privately-owned
wetlands by private property owners. The Act also permits, however, the granting of permits to
use or develop ungranted, publicly-owned wetlands areas. Thus, § 62.1-13.9 provides that if �an
applicant desires to use or develop wetlands owned by the Commonwealth, he shall apply for a
permit directly to the Commission.�

Sections 41.1-4 and 62.1-13.9 both address the same subject matter�activities which may take
place on wetlands. Statutes relating to the same subject or object must be construed together
so that, if it can reasonably be done, effect is given to every provision of each. The provisions of
one statute should not be construed to control those of another on the same subject matter
unless, upon comparison, they are in irreconcilable conflict. II Sutherland, Statutory Construc-
tion § 5201 (1943); 73 Am. Jur.2d Statutes §§ 187-190 (1974).

I am of the opinion that these statutes do not conflict and that effect may be given to each. The
Marine Resources Commission may grant a permit to �use or develop� the wetlands of the
Eastern Shore. See § 62.1-13.9. Because no use may be permitted on any ungranted wetlands
which would injure their public character, only limited activities or uses which do not require
development of a private character may be authorized. Furthermore, no permit may be issued
for an activity which would interfere with the public right to fish, fowl or hunt in the Eastern
Shore marsh or meadowlands protected by § 41 .1-4. Accordingly, the Commission should
review each permit application for the use or development of these wetlands to determine that
such interference will not occur. Any use listed in subsection 3 of § 62. 1 - 13.5 must also be
denied if it would interfere with public fishing, fowling, or hunting.

1Section  41. 1-4 provides as follows:
   �All unappropriated marsh or meadowlands lying on the Eastern Shore of Virginia, which have remained ungranted,
and which have been used as a common by the people of this state, shall continue as such common, and remain
ungranted. Any of the people of this State may fish, fowl or hunt on any such marsh or meadowlands.
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Wetlands Act. Towns Do Not Have Option of Adopting Their Own Wetlands
Zoning Ordinance Where County of Which They are a Part Has Had
Wetlands Zoning Ordinance In Effect For Over One Year and Amends Such
Laws To Conform With 1982 Amendments of § 62.1-13.5.

May 25, 1982

The Honorable James E. Douglas, Jr., Commissioner
Marine Resources Commission

You ask whether towns which previously lost their option to adopt a wetlands ordinance
pursuant to § 62.1-13.6(b) of the Code of Virginia (1950), as amended, will again, in view of
changes made in § 62.1-13.5, Ch. 300 [1982] Acts of Assembly, have authority to adopt their
own ordinances if the county of which they are a part (1) amends its ordinance to conform with
the recently enacted form of ordinance in § 62.1-13.5, or (2) fails to so amend its ordinance.

Chapter 300 requires the conformation of existing wetlands zoning ordinances to the new Act.
Any non-conforming wetlands zoning ordinances will become ineffective January 1, 1983.

Section 62.1-13.6(b) provides that a town which �does not enact a wetlands zoning ordinance
within one year from the time the county in which such town is found enacts a wetlands zoning
ordinance, application for wetlands found in such town shall be made to the county wetlands
board.� It is keyed to enactment of �a wetlands zoning ordinance.� It says nothing about later
amendment. Towns were given an option by the original legislation to choose to administer
their own programs, but this option was of limited duration.  The provisions of § 62.1-13.6(b)
suggest that, once a decision on local administration of the wetlands program was made, the
need for certainty precluded leaving the town option perpetually available.

The fact that new legislation requires the conformance of all wetlands zoning ordinances to the
amended law does not change this situation. Chapter 300 does not amend § 62.1-13.6(b). That
provision clearly refers to enactment, not amendment. I am, therefore, of the opinion that your
first question must be answered in the negative. A town does not have the option of adopting
its own wetlands zoning ordinance merely because the county of which it is a part amends its
wetlands zoning ordinance, as is required by the recent amendments to § 62.1-13.5.

The situation would be different, however, in the case posed by your second question. If the
county should fail to bring its wetlands zoning ordinance into compliance with the amended
law, that county would have no wetlands zoning ordinance in effect as of January 1, 1983.
Section 62.1-13.6(b) only limits the adoption of town wetlands zoning ordinances where a
county has enacted such an ordinance. Where a county enactment is no longer valid, there is
nothing to prevent the town from enacting its own wetlands zoning ordinance. Because the
obvious intent of the Wetlands Act is that the wetlands program be ultimately administered at
the local level (see§§ 62.1-13.5 and 62.1-13.9), and because there would be no county regula-
tions governing wetlands, the town would then be able to enact a wetlands zoning ordinance.

I am, therefore, of the opinion that your second question must be answered in the affirmative.
If the county of which a town is a part does not amend its wetlands zoning ordinance to con-
form to the recent amendments to § 62.1-13.5, it will cease to have a wetlands zoning ordinance
and a town may, at that time, adopt its own wetlands zoning ordinance.
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Waters of the State, Ports and Harbors: State Water Control Law.

State Water Control Board may define surface water by regulation to include wetlands.
Authority to regulate wetlands in water quality management program limited to extent
allowable under § 401 of federal Clean Water Act of 1977 and State Water Control Law.
When granting without condition or denying § 401 water quality certification, Board must
consider those water quality considerations found in § 401; when issuing conditional § 401
certifications, Board  may apply § 401 water quality considerations and any other state law
requirements consistent with water quality standards.

June 19, 1991

The Honorable Joseph V. Gartlan Jr.
Member, Senate of Virginia

You ask three questions about the authority of the State Water Control Board (the �State
Board�) to regulate wetlands in Virginia:

1. May the State Board define �state waters� or �surface water� by regulation to
include wetlands?

2. May the State Board establish a comprehensive wetlands regulatory program
pursuant to either §401 of the federal Clean Water Act of 1977 (the �Clean Water
Act�), 33 U.S.C.A. § 1341 (West 1986) (�§ 401�)1 or existing state authority?

3. Does the State Board have the authority, pursuant to § 401, to certify or refuse to
certify on a basis other than water quality those permits issued by federal agencies
pursuant to § 404 of the Clean Water Act, 33 U.S.C.A. § 1344 (West 1986 & Supp.
1991) (�§ 404�)?2

1. Applicable Statutes and Regulations

A. State Water Control Law

The State Water Control Law, §§ 62.1-44.2 through 62.1-44.34:28 of the Code of Virginia,
establishes the responsibilities of the State Board. Its purpose is set forth in § 62.1-44.2:

It is the policy of the Commonwealth of Virginia and the purpose of this law
to: (1) protect existing high quality state waters and restore all other state
waters to such condition of quality that any such waters will permit all
reasonable public uses and will support the propagation and growth of all
aquatic life, including game fish, which might reasonably be expected to
inhabit them, (2) safeguard the clean waters of the Commonwealth from
pollution, (3) prevent any increase in pollution, (4) reduce existing pollution,
and (5) promote water resource conservation, management and distribution,
and encourage water consumption reduction in order to provide for the
health, safety, and welfare of the present and future citizens of the Com-
monwealth.

1Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, § 401, 86 Stat. 816, 877-80 (1973),
amended and commonly referred to as the Clean Water Act of 1977, Pub. L. No. 95-217, §§61(b), 64, 91 Stat. 1566,
1598-99 (1980), codified at 33 U.S.C. § 1341 (1989).

2 Id. §404, 86 Stat. at 884, amended supra note 1, § 67(a)-(b), 91 Stat. at 1600, codified at 33 U.S.C. § 1344 (1989).
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Under § 62.1-44.5, it is unlawful for any person to discharge wastes or otherwise alter water
quality except as authorized by a permit. That section provides:

Except in compliance with a certificate issued by the [State] Board, it shall
be unlawful for any person to (1) discharge into state waters sewage, indus-
trial wastes, other wastes, or any noxious or deleterious substances, or (2)
otherwise alter the physical, chemical or biological properties of such state
waters and make them detrimental to the public health, or to animal or
aquatic life, or to the uses of such waters for domestic or industrial con-
sumption, or for recreation, or for other uses. [Emphasis added.]

In order to achieve these purposes, the State Board is authorized, among other things, to �issue
certificates for the discharge of sewage, industrial wastes and other wastes into or adjacent to
or the alteration otherwise of the physical, chemical or biological properties of state waters
under prescribed conditions.� Section 62.1-44.15(5). The State Board, therefore, has the power
to limit water pollution, in part, by issuing certificates to allow such discharges into, or alter-
ation of, state waters.

B. State and Federal Definitions of �Waters�

Section 62.1-44.3 defines �state waters� as �all water, on the surface and under the ground,
wholly or partially within or bordering the Commonwealth or within its jurisdiction.�� (Empha-
sis added.)

One State Board regulatory program, which implements the State Board�s water pollution
control permit program under the national pollutant discharge elimination system (�NPDES�),
33 U.S.C.A. § 1342 (West 1986 & Supp. 1991), uses a definition of �surface water� that includes
wetlands. While this definition does not have direct application to the § 401 state certification
program, it nonetheless demonstrates the extent to which the State Board has regulated
wetlands in another water quality program.

In that program, �surface water� means

(i) all waters which are currently used, were used in the past, or may be susceptible to
use in interstate or foreign commerce, including all waters which are subject to the
ebb and flow of the tide;

(ii) all interstate waters, including interstate �wetlands�;

(iii) all other waters such as inter/intrastate lakes, rivers, streams (including intermit-
tent streams), mudflats, sandflats, �wetlands,� sloughs, prairie pot-holes, wet
meadows, playa lakes, or natural ponds the use, degradation, or destruction of
which would affect or could affect interstate or foreign commerce including any such
waters:

(1) Which are or could be used by interstate or foreign travelers for recreational
or other purposes;

(2) From which fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or

(3) Which are used or could be used for industrial purposes by industries in
interstate commerce;

(iv) all impoundments of waters otherwise defined as surface waters under this defini-
tion;
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(v) tributaries of waters identified in paragraphs (i)-(iv) of this definition;

(vi) the territorial sea; and

(vii) �Wetlands� adjacent to waters, other than waters that are themselves wetlands,
identified in paragraphs (i)-(vi) of this definition.

St. Water Control Bd. Regs., Permit Reg. VR 680-14-01 § 1.1 (eff. Sept. 27, 1989) (�Permit
Regulation� or �Permit Reg.�) (emphasis added).

In a definition that is virtually identical to the State Board�s definition of state �surface water,�
both the United States Environmental Protection Agency (�EPA�) and the United States Army
Corps of Engineers (the �Corps�) define �waters of the United States� to include wetlands.

The EPA definition, which relates to the administration of the NPDES program, is set forth in
40 C.F.R. § 122.2 (1990):

(a) All waters which are currently used, were used in the past, or may be susceptible to
use in interstate or foreign commerce, including all waters which are subject to the
ebb and flow of the tide;

(b) All interstate waters, including interstate �wetlands;�

(c) All other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, �wetlands,� sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds the use, degradation, or destruction of which would
affect or could affect interstate or foreign commerce including any such waters:

(1) Which are or could be used by interstate or foreign travelers for recreational
or other purposes;

(2) From which fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or

(3) Which are used or could be used for industrial purposes by industries in
interstate commerce;

(d) All impoundments of waters otherwise defined as waters of the United States under
this definition;

(e) Tributaries of waters identified in paragraphs (a) through (d) of this definition;

(f) The territorial sea; and

(g) �Wetlands� adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (a) through (f) of this definition.

Waste treatment systems, including treatment ponds or lagoons designed to meet the require-
ments of [the Clean Water Act] (other than cooling ponds as defined in 40 CFR 423.11(m)
which also meet the criteria of this definition) are not waters of the United States. This exclu-
sion applies only to manmade bodies of water which neither were originally created in waters
of the United States (such as disposal area in wetlands) nor resulted from the impoundment of
waters of the United States. [Emphasis added.]

The Corps definition, relating to the §404 permitting program, is set forth in 33 C.F.R. § 328.3
(1990):

(a) The term �waters of the United States� means
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(1) All waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including intermit-
tent streams), mudflats, sandflats, wetlands, sloughs, prairie pot-holes, wet
meadows, playa lakes, or natural ponds, the use, degradation or destruction of
which could affect interstate or foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for recre-
ational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in interstate
or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by industries in
interstate commerce;

(4) All impoundments of waters otherwise defined as waters of the United States
under the definition;

(5) Tributaries of waters identified in paragraphs (a)(1) through (4) of this
section;

(6) The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are themselves wet-
lands) identified in paragraphs (a) (1) through (6) of this section.

Waste treatment systems, including treatment ponds or lagoons designed to
meet the requirements of [the Clean Water Act] (other than cooling ponds as
defined in 40 CFR 123.11(m) which also meet the criteria of this definition)
are not waters of the United States. [Emphasis added.]

C. Water Quality Certification Program Administered by  State Board

As part of its program to control pollution, the State Board, as the designated state certifying
agency under the Clean Water Act, administers the water quality certification program estab-
lished under § 401. Section 401 authorizes the State Board to consider the effects of certain
projects requiring a federal license on water quality. Specifically, the State Board is authorized
to grant or deny a water quality certification for federally licensed activities that may result in
a discharge to navigable waters. Under § 401, the State Board may place conditions on a water
quality certification to ensure compliance with Clean Water Act limitations and standards and
with �any other appropriate requirement of State law.� 33 U.S.C.A. § 1341(d). The State Board
has issued a number of these § 401 water quality certifications that include wetland protection
measures as a condition of certification.

The State Board acts on these water quality certifications in connection with, among other
matters, water pollution permits issued by the EPA, 33 U.S.C.A. § 1342, and hydroelectric
projects licensed by the Federal Energy Regulatory Commission, 18 C.F.R. § 4.38(e)(2) (1990).
The most common water quality certification applications considered by the State Board,
however, are those reviewed under § 404 in connection with dredge and fill permits issued by
the Corps. Those permits allow the Corps to manage the discharge of dredged or fill material
into navigable waters. The Clean Water Act defines �navigable waters� as �waters of the
United States . . . . .� 33 U.S.C.A. § 1362(7) (West 1986). As noted above, the Corps, in turn,
defines �waters of the United States� by regulation to include wetlands. 33 C.F.R. § 328.3(a). In
conjunction with this permit program, the State Board certifies whether dredge and fill per-
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mits, issued under § 404, comply with certain provisions of the Clean Water Act and any other
appropriate requirement of state law.

In 1989, the General Assembly enacted § 62.1-44.15:5 requiring the State Board to issue a
Virginia Water Protection Permit (�State Permit�) to serve as the Commonwealth�s § 401
certification. Section 62.1-44.15:5(A) authorizes the State Board to implement the State Permit
program by adopting regulations. When issuing a State Permit, the State Board must assure
that the proposed activity is consistent with the provisions of the Clean Water Act and will
protect instream beneficial uses under state law. Section 62.1-44.15:5(B). �Beneficial uses� of
state waters are defined in the State Board regulation establishing water quality standards to
include �recreational uses, e.g., swimming and boating; and production of edible and market-
able natural resources, e.g., fish and shellfish.� St. Water Control Bd. Regs., Water Quality
Standard VR 680-21-01.2(A) (eff. July 1, 1988) (�Water Quality Standard�); see also § 62.1-44.2.
To implement the State Permit, the State Board has proposed regulations, but has not yet
promulgated final regulations that establish a comprehensive management scheme for the
protection of nontidal wetlands in Virginia. The proposed regulations include �wetlands�
within their definition of �state waters.�

    II. State Board May Define Surface Water by Regulation to Include Wetlands

The definition of �state waters� in the State Water Control Law includes �all water, on the
surface and under the ground.� Section 62.1-44.3 (emphasis added). The State Water Control
Law contains no definition, however, of �surface water.� In another regulatory program, not
directly related to § 401 state certification, the State Board has defined �surface water� to
include wetlands. Permit Reg., supra Pt. I(B), § 1.1. The Permit Regulation was promulgated,
as authorized by 1972 amendments to the State Water Control Law, to conform to EPA�s
requirements for Virginia to assume responsibility for the NPDES program. 33 U.S.C.A. §
1342. EPA also requires periodic amendments to the Permit Regulation in order for Virginia to
maintain its authority to administer the NPDES program. As noted above, the definition of
�surface water� was included in the Permit Regulation in 1988 to conform to EPA�s regulatory
definition of �waters of the United States,� which includes �wetlands.��3  This same definition
appears in the proposed State Permit regulations.

The Supreme Court of Virginia has recognized a presumption in favor of an administrative
agency�s regulatory interpretation of the statutes that agency Implements. Commonwealth v.
Wellmore Coal, 228 Va. 149, 320 S.E.2d 509 (1984); Peyton v. Williams, 206 Va. 595, 145 S.E.2d
147 (1965); Aetna Ins. Co. v. Commonwealth, 160 Va. 698, 169 S.E. 859 (1933). It is well within
an administrative agency�s power to interpret statutory terms of doubtful meaning. Huffman
Co. v. Unemploy. Comm., 184 Va. 727, 36 S.E.2d 641 (1946). Regulations are required, however,
to be consistent with the provisions of the statute, and an agency may not issue regulations
that are arbitrary, unreasonable or inconsistent with the controlling statute. Dickerson v.
Comm., 181 Va. 313, 24 S.E.2d 550 (1943), aff�d sub nom. Carter v. Virginia, 321 U.S. 131
(1944).

In this instance, the State Water Control Law defines �state waters� broadly to include �all�
waters in the state, including surface water. The Corps� counterpart definition of �waters of the
United States� includes wetlands and has been upheld by the Supreme Court of the United
States. United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985). Since 1974, the
State Board has had a written policy to protect wetlands4.Wetlands involve �water� to some

3 40 C.F. R. § 122.2.

4 St. Water Control Bd. Regs., Wetlands Policy (eff. June 23, 1974).
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degree,5  and the State Board is charged with control of all the waters of the Commonwealth.
Section 62.1-44.3. Since 1988, the reference to �surface water� contained in the definition of
�state waters� in § 62.1-44.3 has been construed in the Permit Regulation to include wetlands.
Based on the statutory construction principles and eases discussed above, that interpretation is
entitled to great weight. See Lee v. Employment Commission, 1 Va. App. 82, 335 S.E.2d 104
(1985).

Based on the above, it is my opinion that the State Board has the authority to define �surface
water� by regulation to include �wetlands.�

III. State Board May Regulate Wetlands in State Permit Regulatory
Program Only to Extent Allowed by § 401 and State Water Control Law

The language of § 62.1-44.15:5 requiring the State Board to issue the State Permit does not, on
its face, provide any additional authority to the State Board regarding wetlands. Section 62.1-
44.15:5 can be read, moreover, as a legislative affirmation of the State Board�s previous regula-
tory determination that preservation of instream flows is a beneficial use of state waters. That
determination was made by the State Board in 1988 when it adopted regulations establishing
water quality standards. Those standards provide that �[m]anmade alterations in stream flow
shall not contravene reasonable, beneficial uses including protection of the propagation and
growth of aquatic life.� Water Quality Standard, supra Pt. I(C), VR 680-21-01.4; see also § 62.1-
44.5. Section 62.1-44.15:5(C) requires an interagency consultation to ensure a full analysis of
the effect of an activity receiving a State Permit on these instream beneficial uses.

The legislative history of § 62.1-44.15:5 supports the conclusion that it grants the State Board
no additional power. In a 1989 report, the State Water Commission recommended establish-
ment of a state water quality permit to �clarify the state legislature�s emphasis on protecting a
range of instream values [and] give Virginia a higher profile in the regulatory process and . . .
bring those state agencies with jurisdiction over water use into a cooperative relationship.� 4
H. & S. Docs., Report of the State Water Commission, H.D. No. 69, at 10 (1989 Sess.). The
Commission indicated, however, that the new permit �would not expand the current [§ 401
certification] procedure or create a new administrative process,� and further acknowledged
that the permit �may not add to the authority of the [State Board], since it may already have
been delegated such authority under federal law.� Id. (emphasis added). This report supports
the conclusion that the General Assembly did not intend § 62.1-44.15:5 to provide the State
Board with any broader authority than it possesses under § 401.

This conclusion is further supported by actions of the General Assembly involving proposed
nontidal wetlands legislation.6  In 1988, legislation was introduced in the House of Delegates
which, if enacted, would have established a comprehensive regulatory program to protect
nontidal wetlands, H.B. No. 1037 (1988 Reg. Sess.). The program was to be administered by
the Departments of Forestry and Conservation and Historic Resources. That legislation passed
the House but was carried over to the 1989 Session by the Senate Committee on Agriculture,
Conservation and Natural Resources. The bill was not acted upon by the 1989 General Assem-
bly. The failure of the General Assembly to enact proposed legislation granting an entity

5 See Riverside Bayview Homes, Inc., 474 U.S. at 132-35. See generally Odum, Non-Tidal FreshwaterWetlands in
Virginia, 7 Va. J. Nat. Resources L. 421 (1988).

6The General Assembly previously enacted wetland management legislation for tidal wetlands. Va. Code Ann. §§ 62.1-
13.1 to 62.1-13.20. Although subject to a separate state permit, development in these wetlands also may be subject to
§ 404 federal permits and, therefore, § 401 state certification by the State Board.
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authority for a particular action can raise an inference that the General Assembly did not
intend the entity to have that authority. See Commonwealth v. Arlington County Bd., 217 Va.
558, 580-81, 232 S.E.2d 30, 44 (1977); see also 1974-1975 Att�y Gen. Ann. Rep. 77, 77-78; 2A
Norman J. Singer, Sutherland Statutory Construction § 48.14 (Sands 4th ed. 1984). In my
opinion, therefore, it would be inconsistent with the intent of the General Assembly to con-
strue § 62.1-44.15:5 of the State Water Control Law to authorize the State Board to implement
by regulation the kind of comprehensive nontidal wetlands program the General Assembly
impliedly rejected when it failed to enact House Bill No. 1037.

Because the State Permit is intended to serve as the § 401 certification, it is necessarily limited
in scope. Because wetlands may properly be a component of �surface water� and, therefore,
constitute �state waters,� it is my opinion that the State Board is entitled to grant, deny, or
grant conditionally, certifications for those projects affecting Virginia wetlands that require §
401 certification. For these reasons, and based on the legislative history discussed above,
however, it is further my opinion that the State Board is not empowered by § 62.1-44.15:5 to
expand its regulation of wetlands beyond the scope contemplated by § 401 and the State Water
Control  Law, and, therefore, that the State Board may regulate wetlands in its State Permit
program only to the extent allowed by those statutes.

IV. State Board Must Relate Any Grant, Denial or Conditional
Grant of Certification to Authority Granted It by Statute

Section 401 allows state regulatory agencies to consider several water quality issues specified in
the Clean Water Act when making the determination whether to grant or deny certification. 33
U.S.C.A. § 1341(a). As the § 401 certifying agency in Virginia, the State Board also is allowed to
consider �any other appropriate requirement of State law� when conditioning a certification.
33 U.S.C.A. § 1341(d). The scope of water quality certifications under this latter provision,
therefore, must be determined by examining the authority granted to the State Board by state
law.

Courts in other states have addressed the proper scope of § 401 water quality certifications. In
Arnold Irrigation Dist. v. DEQ, 79 Or. App. 136, 717 P.2d 1274 (1986), the Oregon Court of
Appeals held that the Oregon Department of Environmental Quality, in deciding whether to
grant or deny certification, is limited to considering sections of the Clean Water Act related to
effluent limitations, water quality standards and other water protection provisions listed in §
401(a)(1) (33 U.S.C.A. § 1341(a)(1)). The Oregon court held, however, that the state agency
could condition certification under §401(d) (33 U.S.C.A. § 1341(d)) on any provision of state law
relating to water quality. The court emphasized that �an �other appropriate requirement of
State law�� in §401(d) (33 U.S.C.A. § 1341(d)) refers only to those Oregon laws related to water
quality. 79 Or. App. at 142, 717 P.2d at 1279. Courts in other states, however, have taken the
opposite view, approving the imposition of conditions that reach beyond traditional water
quality concerns.7 In my opinion, the Oregon Court of Appeals� opinion is the better view.

The water quality duties of the State Board appear in the State Water Control Law8. Under
Virginia law, agencies may not act beyond the authority granted them by the General Assembly.

7 See Hollis v. Tenn. Water Quality Control Bd., slip op. No. 83-1352-1 (Tenn. Ch. App. Feb. 28, 1984); Marmac Corp.
v. Dep�t Nat. Resources W. Va., slip op. No. 81-1792 (Cir. Ct. Kanawha Co., W. Va., June 9, 1982).

8The State Board implements several statutes in addition to the State Water Control Law, including Conservation of
Water Resources (§§ 62.1-44.36 to 62.1-44.44); the Groundwater Act of 1973 (§§ 62.1-44.83 to 62.1-44.107); and
Surface Water Management Areas (§§ 62.1-242 to 62.1-253), but these statutes are not part of Virginia�s water quality
management program.
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Segaloff v. City of Newport News, 209 Va. 259, 163 S.E.2d 135 (1968). The State Board is
bound, therefore, by the State Water Control Law when conditioning permits under § 401. The
State Water Control Law empowers the State Board to �adopt such regulations as it deems
necessary to enforce the general water quality management program of the [State] Board,� §
62.1-44.15(10), and to �establish... standards and policies for any state waters consistent with
the general policy set forth in [the State Water Control Law].� Section 62.1-44.15(3a) (empha-
sis added). The purpose of State Board�s �water quality management program� and the stated
policy of the Commonwealth includes protecting public uses of water, protecting propagation
and growth of all aquatic life, preventing and reducing pollution of state waters, and promoting
water resource conservation, management and distribution, all for the protection of the health,
safety and welfare of the citizensof the Commonwealth. Section 62.1 44.2.

In response to your third question, therefore, it is my opinion that the State Board may con-
sider the impact on surface water of a federally permitted project requiring a § 401 certifica-
tion, based upon those water quality related considerations found in 401(a)(l) (33 U.S.C.A. §
1341(a)(1)), when granting without condition, or denying, a certification. It is further my
opinion that the State Board also may condition certification on �any other appropriate re-
quirement of State law� under the State Water Control Law, consistent with its water quality
management program. 33 U.S.C.A. § 1341(d). That program includes water quality, mainte-
nance of instream flows, maintenance of recreational uses, support of propagation and growth
of all aquatic life, and other uses identified by the State Water Control Law and its implement-
ing regulations.

V. Summary

 In summary, it is my opinion that the State Board is authorized to define �surface water� by
regulation to include �wetlands.� The State Board authority to regulate wetlands is limited,
however, to those federally permitted activities that require § 401 certification. Neither § 401
nor § 62.1-44.15:5 authorizes establishment of a comprehensive nontidal wetlands program
beyond the authority granted in § 401. When granting without condition or denying a § 401
certification, the State Board may consider only those water quality considerations found in §
401(a)(1). When issuing a conditional § 401 certification, the State Board may apply those
water quality considerations found in § 401(d) and �any other appropriate requirement of State
law� included in the State Water Control Law that is consistent with its water quality manage-
ment program. 33 U.S.C.A. S 1342(d).
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